IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BROPHY : ClVIL ACTION
Plaintiff :
V.
Cl TY OF PH LADELPH A POLI CE ; NO. 03-Cv-4139
DEPARTMENT and CI TY OF :
PHI LADELPHI A
Def endant s
Norma L. Shapiro, S.J. July 28, 2004

VEMORANDUM AND ORDER

Plaintiff, WIlliamJ. Brophy (“Brophy”), alleging age
discrimnation in violation of the Age Discrimnation in
Enpl oyment Act ("ADEA’), 29 U S. C. 8626(b) and the Pennsyl vania
Human Rel ations Act, (“PHRA’), 43 Pa. C. S. 8951 et seq., filed
this action on July 15, 2003. Defendant, the Gty of
Phi | adel phia, nmoving for sumrary judgnent, argues Brophy’ s ADEA

and PHRA clains are barred as a matter of | aw

Backgr ound

Brophy is seventy-six (76) years old, and was fornerly
enpl oyed by the Phil adel phia Police Departnment as a Police
O ficer, Detective and Sergeant, with al nost ten years of
service. After he voluntarily left City enploynent, he served as

a Special Agent with the Federal Bureau of Investigation, a



Pol i ce Conmi ssioner of two police departnents, and as regional
security director for a national retailer and a major | ocal
hospital. For approxinmately ten years prior to his current
application to the Gty of Philadel phia Police Departnent
(“Police Department”), Brophy served in a civilian position with
t he Canden County Sheriff’'s Ofice.

On February 23, 2000, at the age of 73, Brophy submitted an
application to the Police Departnent for the position of
Phi | adel phia Police Oficer Recruit. He subsequently took the
witten and oral exans, and submtted to the nedical eval uations
and background investigations. On January 26, 2001, he was
informed he would not be hired because he did not neet the one
year Phil adel phia residency requirenent. He denies he did not
neet the residency requirenment, because while still working in
New Jersey, he had becone estranged fromhis wife and noved to
Phi | adel phia in 1998.

On February 28, 2001, Brophy filed a conplaint with the
Pennsyl vani a Hunan Rel ati ons Commi ssion (“PHRC'). The matter was
dually filed with the EECC under the Charge Nunmber 17F2001-
016939. The conplaint alleged that the continued background
i nvestigation and other actions by the City were discrimnatory
and harassing actions based on his age. Follow ng an
investigation by the PHRC, the City agreed to accept Brophy into
the “next class offered by the Police Departnment” after he had

agai n passed a pol ygraph and physical exam nation. Plaintiff
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passed the exans and was appoi nted to the Phil adel phia Police
Acadeny (“the Acadeny”) on Cctober 15, 2001. Based on the
agreenent to hire, Brophy’s EEOC/ PHRC cl ai m was cl osed.

He all eges that when he entered the Acadeny, he was entitled
to a “Waiver of Training” under the Mnicipal Police Oficer
Education and Training Act, 37 P.S. 8203.12 (“The Act”). The Act
al l ows wai ver of certification standards, in |ieu of
participating in the full Acadeny training program for police
officers trained prior to 1974 with nore than five years of
service. An individual officer’s departnent is solely
responsi bl e for submtting a waiver application to the Minici pal
Police O ficer Education and Trai ni ng Comm ssion. Brophy contends
he qualified for waiver but the City refused to submt a waiver
application on his behalf.

When Brophy was admitted to the Acadeny in October 2001, the
City of Philadel phia had no witten policy regardi ng wai vers, and
each application was deci ded on a case-by-case basis. According
to the Acadeny’s Captain, Arthur Gover, at the tine plaintiff
entered the Acadeny, a waiver of training was granted to a police
recruit only if the recruit had been a prior nenber of the
Phi | adel phia Police Departnent, and/or the recruit had been a
muni ci pal officer within the past few years. Because it had been
twenty-six years fromthe tine Brophy had been a police officer
on the streets until he entered the Acadeny, the Cty declined to
subnmit a waiver application on his behalf.
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Brophy was 74 years old when he entered the Phil adel phia
Police Oficer Recruit training class. He alleges he was singled
out for harassnent and di scrimnation because of his age. First,
Brophy received significant nmedia attention for his attenpts to
rejoin the Departnment. As a result, he was ridiculed in front of
his cl assnates, spoken to privately by Acadeny adm nistrative
officials and required to sign confidentiality agreenents.

Brophy all eges he was frequently singled out or disciplined
when ot her students were not. Brophy was anong the first of the
recruits to clean toilets, was spoken to in a demeani ng nanner
before his peers on repeated occasions by an acadeny instructor,
Police Oficer Halasa, and frequently disciplined for |ateness
and cheati ng which he deni es.

On March 29, 2002, Brophy was informed that he did not pass
the night-firing firearns exam nation. Following his failure, he
was assured that he woul d have the opportunity to pass the
exam nation after remedial training and coul d graduate as
schedul ed.

On June 5, 2002, Brophy’s class had its final physical
exam nation. Brophy was wei ghed, and was tested in sit-ups,
bench press, and stretching. The class was also required to run
1.5 mles by required tines on a natri x based on gender and age.

Exh. 15, Acadeny Physical Requirenents Matrix. The age groups

were in ten year increnents: those recruits 60 years of age or
ol der were required to run the 1.5 mles in 16:07 mnutes. |d.
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Brophy’s tine was 18: 05 m nut es.

Brophy was then informed that he would be term nated for
failing two of the Acadeny requirenments, dismssed fromthe
trai ning class, and denied the opportunity to be hired by the
Police Departnent. On June 12, 2002 he dually filed a conplaint
wi th the Equal Enploynment Opportunity Comm ssion (“EEOCC’) and the
Pennsyl vani a Human Ri ghts Conm ssion (“PHRC’). Brophy’s charge
of discrimnation states he was entitled to a waiver of training
and failing himon the firearns and running tests were a pretext
for age discrimnation. On April 21, 2003, the EEOC i ssued a

notice of Brophy’'s right to sue.

Di scussi on

A.  Jurisdiction

Section 626(d) of the ADEA requires, as a prerequisite to
suit in federal court, that a prospective plaintiff first file a
timely charge with the EEOC to permit informal nethods of
conciliation, conference and persuasion. 29 U S.C 8§ 626(d);

Walen v. WR Grace & Co., 56 F.3d 504, 506 (3d GCir. 1995). The

federal court’s jurisdictionis |[imted to clains that are either
i ncluded in an EECC [or PHRC] charge or are based on conduct
subsequent to the charge which is 'reasonably related to that

alleged in the charge. Onven v. Conputer Sciences Corp., 1999 U S

Dist. LEXIS 12635 (D.N. J. Feb. 2, 1999)(quoting Stewart v. United




States Inmigration and Naturalization Service, 762 F.2d 193, 198

(2d Cir. 1985)). A plaintiff may not assert matters in a suit in
federal court outside the scope of an EECC or PHRC charge. See

Thomas v. Ethicon, Inc., 1994 U S. Dist. LEXIS 5773 (E. D. Pa.

1994) .

In response to Defendant’s Mdtion for Summary Judgnent,
Brophy references a nunber of clainms included in his earlier PHRC
charge. These clains include alleged discrimnation in the hiring
process preceding his adm ssion to the Acadeny. That prior
charge of discrimnation was voluntarily term nated when he
gai ned adm ssion to the Acadeny, so those clains are not before
the court. The court’s jurisdictionis limted to clains
i ncluded in Brophy’s second charge of discrimnation filed with
the EEOCC and PHRC. (1) he was entitled to a waiver of training;
and (2) failing himon the firearns and running tests were

pretext for age discrimnation.

B. Defendant’s Motion to Join the Commonweal t h of

Pennsyl vani a

The Gty has noved to join the Comopnweal th of Pennsylvani a

as an indispensable party. Fed. R Cv. P. 19(a) provides: “a
person who is subject to service of process and whose joi nder
will not deprive the court of jurisdiction.shall be joined as a
party in the action if.in the person’s absence conplete relief
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cannot be accorded anong those parties.”

The Gty asserts that the Comonweal th of Pennsylvania is an
i ndi spensabl e party because Brophy all eges the policies and
procedures of the Oficer Recruit training class created a
harassi ng and di scrimnatory environnent causing himinjury.
However, Brophy’'s Conpl ai nt does not allege the standards
pronul gated by the Comonweal th resulted in a discrimnatory
i mpact, but rather that a discrimnatory and harassing
envi ronnment was created by those running the Acadeny. Brophy
does not seek relief fromthe Commonweal th, and does not ask that
any |law or regulation of the Coomonweal th be changed. The Mbtion

to Join the Commonweal th of Pennsylvania is deni ed.

C. Motion for Sunmmary Judgnent

Moving for sunmary judgnment, the City argues that Brophy’'s

ADEA and PHRA clains are barred as a matter of | aw
St andard of Review

A party is entitled to summary judgnent “if the pleadings,
depositions, answers to interrogatories, and adnmi ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a nmatter of law” Fed. R GCv. P.

56(c). The noving party bears the initial burden of



establishing the absence of a genuine issue of nmaterial fact.

See, Celotex Corp. V. Catrett, 477 U S. 317, 323 (1986); Adickes

V. S.H Kress & Co., 398 U S. 144, 159-61 (1970). The noving

party can satisfy this burden by “pointing out to the district
court that there is an absence of evidence to support the

nonnovi ng party’s case.” Celotex, 477 U S. at 323-25.

Once the noving party has nmet its initial burden, summary
judgnment is appropriate if the non-noving party fails to nmake a
factual showi ng “sufficient to establish the existence of an
el enent essential to that party’s case, and on which that party
will bear the burden of proof at trial.” 1d., at 325. The
nonnovi ng party “may not rest upon the mere allegations or
denials of [his] pleading,” Fed. R Civ. P. 56(e), and must cone

forward with “specific facts showing that there is a genui ne

issue for trial.” Matsushita Elec. Industrial Co., Ltd. V.

Zenith Radio Corp, 475 U. S. 574, 587 (1986). “[T]he nere

exi stence of some evidence in support of the non-noving party
will not be sufficient to support a denial of a notion for
sumary judgnent; there nmust be enough evidence to enable a jury
to reasonably find for the non-noving party on the issue.”

Petrucelli v. Bohringer & Ratzinger, 46 F. 3d 1298, 1308 (3d Cr.

1995).
Maxi mum Age
The Gty first argues that Brophy has failed to state a
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cl ai munder the ADEA. The ADEA nakes it unlawful for an enpl oyer
to refuse to hire or to discharge a person on the basis of age.
29 U.S.C. 8623(a)(1l). The ADEA was held applicable to state and

| ocal governments. EECC v. Wom ng, 460 U.S. 226, 243 (1983).

Congress then anmended the ADEA allowing states to refuse to hire
a police officer on the basis of age if a state or |ocal |aw
permtted such a restriction and the individual had attained the
age limt by March 3, 1983. 29 U S.C. 8623(j)(1)(A. This
section expired on Decenber 31, 1993, but in 1996, Congress
reenacted it with retroactive effect to Decenber 31, 1993. 1In

rel evant part, 29 U S.C. 8623(j) provides:

Enpl oynment as a firefighter or | aw enforcenent officer.
It shall not be unlawful for an enployer to fail or
refuse to hire or to discharge any individual because of
such individual’s age if such action is taken —

(1) with respect to the enploynent of an individual
as a |l aw enforcenent officers and the individual has
attai ned —

(A) the age of hiring in effect under
applicable State or local law on March 3, 1983; or

(B) (i) if the individual was not hired, the
age of hiring in effect on the date of such failure or
refusal to hire under applicable State or |ocal |aw
enacted after the date of enactnment of the Age
Di scrimnation in Enpl oynent Amendnents of 1996 [enacted
Sept. 30, 1996]; or

(1i) if applicable State or |ocal |aw was
enacted after the date of enactnment of the Age
Di scrimnation in Enpl oynent Amendnents of 1996 [enacted
Sept. 30, 1996] and the individual was discharged, the
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hi gher of - -

e of such di scharge under such | aw, and

(1) the age of retirenment in effect on the
dat
(I'1) age 55; and

(2) pursuant to a bona fide hiring or retirenment plan
that is not a subterfuge to evade the purposes of this
Act .

It is clear fromthe legislative history of the 1996 ADEA
anendnents to the ADEA that the objective was to all ow age as a
factor in the hiring of police officers and firefighters because
t hese groups have uni que enpl oynent requirenents. See, 142 Cong.

Rec. S 11922 (1996).

Pursuant to 87-400 of Phil adel phia s Home Rul e Charter,
Cvil Service Regulation 11.17 was established on June 6, 1957.
In its original form the Regul ation provided that no person who
had reached 70 years old could be appointed to a civil service
position. The Regul ation was anended, effective July 20, 1982 to
abolish the maximumage limt of 70 except for the positions of
police officer, firefighter, corrections officer, deputy sheriff,
and matron. The maxi num age for police officers was specified as
35 years; this regulation was in effect at the tinme Brophy

initially applied to the Phil adel phia Police Departnent.

Brophy contends that the City has not proven that the
maxi mum age requi rement was a bona fide hiring plan not designed
to evade the purposes of the act. He argues there is no evidence
the Gty actually conplied with this regulation. Deposition
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testimony fromthe City's representatives states that no age
maxi mum policy was in effect at either time Brophy applied to be
a Police Recruit. At sonme point in 2002, a 40 year old age

maxi mum was enact ed.

There is a genuine issue of material fact whether the
maxi mum age policy was in effect at the tinme Brophy was
di scharged fromthe Acadeny (and therefore not hired by the
Departnment). However, because the City’'s stated reason for not
hiring Brophy was that he failed two of the Acadeny’s training
requi renents, the existence of a maxi mum age policy is not

di spositive to the resolution of Brophy’ s clains.
Qualification for the Position

The Gty argues that Brophy has failed to satisfy his burden

of proof. In MDonnell Douglas Corp. v. Geen, 411 U S. 792, 802

(1973), the United States Suprene Court articul ated a burden-
shifting framework for consideration of clains under Title VII.

The McDonnel |l Dougl as anal ysis applies to ADEA clains, Narin v.

Lower Merion Township Sch. Dist., 206 F. 3d 323, 331 (3d Cir.

2000) and PHRA clainms are al so anal yzed under the MDonnel

Dougl as standard. Gonez v. Allegheny Health Servs., Inc., 71

F.3d 1079, 1084 (3d Cir. 1995). See also Dorsey v. Pittsburgh

Assocs., 90 Fed. Appx. 636, 638 (3d GCr. 2004)

Under McDonnell Douglas, to state a prina facie case for age

discrimnation, a plaintiff nmust establish that: (1) he is a
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menber of a protected class; (2) he was qualified for his
position; (3) he suffered an adverse enploynment action; and (4)
the enpl oyer filled the position with a person who was
sufficiently younger to create an inference of age
discrimnation. Narin, 206 F. 3d at 331. The burden then shifts
to the defendant "to articulate sone legitinate,

nondi scrim natory reason"” for its action. MDonnell Douglas, 411

U.S. at 802. "Finally, should the defendant carry this burden,
the plaintiff then nust have an opportunity to prove by a
preponderance of the evidence that the legitimte reasons offered
by the defendant were not its true reasons, but were a pretext

for discrimnation." Jones v. Sch. Dist. of Phila., 198 F.3d 403,

410 (3d Cir. 1999) (citing Texas Dep't of Cnty. Affairs v.

Burdi ne, 450 U. S. 248, 252-53(1981).

The Gty concedes Brophy is a nenber of the protected class,
but alleges his evidentiary burden is otherw se unnmet. Brophy
did suffer an adverse enploynent action (he was dism ssed from
t he Acadeny and denied the opportunity to be hired as a Police
O ficer Recruit) and other younger individuals were hired for the
position of Police Oficer Recruit, but there is significant

guestion about Brophy’s qualification for the position.

The Gty contends Brophy cannot denonstrate he was a
qualified Police Oficer Recruit. Brophy does not challenge the

Acadeny requirenents thenselves as discrimnatory, but argues
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that they were applied in a discrimnatory nmanner to hi m because

he was entitled to a Waiver of Training.

Qualifications are consi dered under an objective standard.

Senpi er v. Johnson & Higgins, 45 F. 3d 724, 729 (3d G r. 1995).

Brophy concedes the City had no witten policy regardi ng wai vers,
and wai vers were decided on a case-by-case basis at the tine of
his entrance to the Acadeny. The statute, 37 P.S. 8203.12,
states the criteria necessary for an officer to be eligible for a
police departnment to submt an application for a waiver. The
statute does not create a mandatory requirenent that the
department subnmit a waiver application, or that the application
be accepted, for anyone neeting those criteria. Even if he were
ot herwi se eligible, Brophy was not entit/led to a waiver. Brophy
testified that because the problenms are nore conplex in today’s
society, the training nowis nmuch nore intensive than that he
received in 1953. Tr., Brophy Deposition, at 99. The training
at the Acadeny covered nunerous subject areas not covered by his
1953 training. 1d. It is objectively reasonable that because it
had been twenty-si x years since he had been a police officer on
the streets, the City would decline to submt a waiver
application on his behal f. Absent a waiver of training, Brophy
was required to conplete all the Acadeny’s requirenents in order
to be hired as a Police Oficer Recruit. Because Brophy has

failed to denonstrate he was qualified for the position of Police
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Oficer Recruit the City is entitled to summary judgnment on

Brophy’ s ADEA and PHRA cl ai mrs.

Pr et ext

| f Brophy had established a prim facie case of age
di scrimnation, the burden would shift to the City to offer a
“legitimate, nondi scrimnatory reason” for its personnel

deci sion. Boykins v. lLucent Technoloqgy, 78 F. Supp. 2d 402, 409-

410 (E.D. Pa. 2000). The Gty states the reason for Brophy’s
termnation was: (1) his failure to pass the firearns and running
requi renents; (2) no failed area can be renediated prior to the
conpl etion of training under the Act; and (3) failure of two
requirenents is grounds for dism ssal fromthe Acadeny. Brophy
contends that these alleged failures were pretext for

di scrim nation on the basis of age.

Pretext is not denonstrated by showi ng sinply that the

enpl oyer was m staken. Ezold v. WIf, Block, Schorr and Soli s-

Cohen, 983 F. 2d 509, 531 (3d GCr. 1992). |Instead the record is
exam ned for evidence of inconsistencies or anonalies that could
support an inference that the enployer did not act for its stated

reasons. Josey v. John R Hollingsworth Corp., 996 F. 2d 632,

638 (3d Cir. 1993). The burden is on the plaintiff to submt

evi dence whi ch
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1) casts sufficient doubt upon each of the legitimte
reasons proffered by the defendant so that a factfinder
coul d reasonably concl ude that each reason was a
fabrication; or 2) allows the factfinder to infer that
di scrimnation was nore likely than not a notivating or
determ nati ve cause of the adverse enpl oynent action

Fuentes v. Perskie, 32 F. 3d 759, 762 (3d Cir. 1994).

The Muni ci pal Police Training and Education Act, 37 Pa. Code
8 203.11, enunerates the qualification requirenments for police
of ficers hired by police departnments of the Commonweal t h. Anmong

the many requirenents are that applicants:

F) Conplete the basic training course approved by the
Comm ssion with a m ninum grade as established by the
Comm ssion. The Conmi ssion will publish a notice in the
Pennsyl vania Bulletin and in the Conm ssion newsletter
whenever the m ni num grade on each tested area of

exam nati on changes.

(1) Applicants not achieving the mnimm grade in any
tested area shall repeat the failed training in that area
before being eligible to take the exam nation in that
tested area at a Commi ssion-certified school. If the
applicant fails to achieve the mninmum grade on the
applicant's second attenpt, the applicant shall be
required to successfully retake and pass the entire basic
police training course to qualify for certification

(I'l) Applicants not achieving the m ninmumgrade in two
separate tested areas during one basic police training
course shall be required to retake and pass the entire

basic police training course in order to qualify for
certification.

37 Pa. Code 8203.11(11)(F). The mninmum passing grade is 75%for
each testing area, and the City states Brophy scored | ess than
75% on the low light night firearns test. 1d.; Tr., Brophy

Deposition, at 115.
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Anot her requirenent is that the applicant:

Be evaluated to determ ne physical fitness using the

st andards devel oped by the Cooper Institute for Aerobics
Research in Dallas, Texas. Each applicant shall score no
| oner than the 30th percentile of the Cooper standards,
whi ch coincides with the 30th percentile of the general
popul ation, in each of the five required evaluations to
be eligible for enploynent. A person will not be enrolled
in arecruit training programat a police acadeny
certified by the Conmm ssion unless the person has
obtained a score in the 30th percentile or higher for the
person's age and gender as specified in the Cooper
standards for each of the five evaluations.

37 Pa. Code 8203.11(8). One of the five evaluations is a 1.5 mle

run, and under the Cooper standards, nmen 60 years and ol der nust
conplete the run in 16: 07 m nutes. Brophy concedes that he did

not nmeet the mninmmrequirenment for the 1.5 mle run.

Brophy argues that he did not actually fail two training
requi renents because he was never given the opportunity to review
his firearms score, his score was incorrectly conputed by the
City, and that he was assured the opportunity to renediate his
“failure” prior to graduation but was not given such an
opportunity. Brophy testified that he signed a certification of
his failure of the low light night firearnms score only because
Captain Grover assured himhe would be able to take the firearns
test again. Tr., Brophy Deposition, at 112. But Brophy presents
no evi dence that the score was incorrectly conputed, or that he
recei ved the mni mum passing grade. Although the statute

provi des applicants not achieving the m ninumgrade in any tested
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area shall repeat the failed training in that area before being
eligible to take the exam nation, Brophy presents no evi dence
that he requested to repeat the training or was deni ed such

opportunity.

The statute explicitly provides applicants who do not

achi eve the m ni num passi ng grade of 75%in two separate tested
areas during one basic police training course shall be required
to retake and pass the entire basic police training course in
order to qualify for certification. Because Brophy fails to nmake
a factual showi ng sufficient to establish the existence of an

el ement essential to his case, for which he would bear the burden
of proof at trial, summary judgnment is appropriate. Celotex, 477
U.S. at 325. Because Brophy did not neet his burden in proving
the Gty’'s rationale for his termnation was pretextual, the Cty

is entitled to summary judgnent on Brophy’ s ADEA and PHRA cl ai ns.

Concl usi on

For the reasons stated above, summary judgnent wll be

gr ant ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

W LLI AM BROPHY : ClVIL ACTI ON
Pl aintiff
V.
CI TY OF PH LADELPH A PQOLI CE : NO. 03-CV-4139
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DEPARTMENT and CI TY OF
PH LADELPHI A
Def endant s

ORDER

AND NOW this 28" day of July, 2004, upon consideration of
Def endant’ s Mdtion for Joinder of the Conmmonweal th of
Pennsyl vani a (Paper #14) and response thereto, and Defendant’s
Motion for Sunmary Judgnent (Paper #19) and response thereto, it
i s hereby ORDERED t hat:

1. Def endant’s Motion for Joinder is DEN ED

2. Defendant’s Motion for Summary Judgment is GRANTED in
favor of the City of Philadel phia Police Departnment and the City
of Phil adel phia, and agai nst WIIiam Brophy.

Norma L. Shapiro, S.J.
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